Copyrighted material – 9781137511140

Short Contents

List of Figures and Tables
Acknowledgements
Preface
Preface to the second edition

xi
xiii
xiv
xvi

1 The construction industry
2 The investment process
3 Parties and stakeholders
4 An introduction to contracts
5 Tendering and contractor selection
6 Site investigation
7	The Construction (Design and Management) Regulations
2015 (CDM 2015) and safety
8 Contract strategies: separated, integrated and management
9 Contract strategies: partnering and commercial arrangements
10 Designers and design contracts
11 Framework agreements and the EU Procurement Directives
12 Pricing and payment mechanisms
13 Methods of measurement and BoQs
14 Time and programmes
15 Contract law
16 Liquidated damages
17 Negligence
18 Construction contracts
19 NEC3 ECC (2013) fundamentals
20 NEC3 ECC (2013) preparing the contract
21 NEC3 ECC (2013) core clauses one and two
22 NEC3 ECC (2013) core clauses three and four
23 NEC3 ECC (2013) core clauses five
24 NEC3 ECC (2013) core clauses six
25 NEC3 ECC (2013) core clauses seven to nine
26 JCT Standard Building Contract SBC11
27 Dispute resolution

1
7
29
44
53
75
96
111
136
150
163
185
211
221
245
269
281
295
307
317
335
352
380
398
434
447
468

Appendix
Index

477
481

v

Copyrighted material – 9781137511140

Copyrighted material – 9781137511140

1

The construction industry

Aim
This chapter introduces the concept of the construction professional and explains the
nature of construction.

Learning outcomes
On completion of this chapter you will be able to:
>> Relate the basic nature of the construction industry.
>> Describe how this has produced the characteristics of the construction industry.

Introduction
Imagine for a moment a world without ‘us’. A world without safe water to drink,
sewers, waste and sewage treatment; electricity and gas supplies, telecommunications; roads, railways, airports, canals, docks and harbours; schools, hospitals,
offices, shops and factories; houses; art galleries, churches and cathedrals; and
you see a world without the construction professional. You see a world without
civilisation.
But construction is not a straightforward endeavour. It is very complex, with
numerous interconnecting professions and activities requiring skill, knowledge,
coordination and expertise. This is the realm of the construction professional
who works within the built environment.
This book seeks to describe the activities of the construction professional, the
importance of these and their interrelationship. Much of the academic training
of civil engineers concentrates on design modules, often mathematical, largely
because of their complexity and difficulty. Although students of the building
professions have a broader academic training, they still spend a great deal of time
learning about design and its application. However, to convert these designs into
constructed assets requires a very different skill set based on contracts, management and people – concepts that this book attempts to explain.
1
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Whilst it is possible to study each contractual aspect in isolation, an understanding of their connectivity and mutual dependence is crucial to visualising
how construction projects are conceived, designed and constructed. Critically,
too, it is the employer (for example, the local council, the supermarket chain,
the electricity company) who pays for the construction project. So ensuring that
the project truly delivers the requirements of that employer is both a crucial role
and a major challenge for the construction professional. This will be explored in
detail in this book.

The construction industry
The construction industry covers an enormous range of projects, from those
of small value to projects costing billions of pounds; from simple to very complex technology; from projects lasting days to those lasting years. Despite this
diversity, all projects have certain common features. Once a construction professional understands these features, he or she can apply them to projects of
great variety.

Some characteristics of construction
It is important to understand why construction and the construction industry
are different from manufacturing. This understanding can help us appreciate the
need for different processes and skills in our industry. Of course there are similarities and there are many initiatives to bring some manufacturing thinking (such
as standardisation and prefabrication) into the construction industry, to improve
its efficiency. We all buy manufactured products: cars, clothes, televisions, computers, mobile phones, pots, pans and kettles. At first, it is easy to think that
the construction industry is the same as manufacturing in that both processes
produce a tangible end product. However, construction does in fact have many
differences, which construction professionals need to appreciate if they are to be
successful in their endeavours:
• The construction industry is characterised by a wide range of contributing
professions, each with its own entry standards, ethical standards and professional pride.
• ‘Civil engineering’ and ‘building’ are seen as separate professions in the UK,
and their practitioners have different academic training at our universities.
• The industry is ‘trade based’, with a high number of temporary and mobile
workers who actually carry out the construction itself, whereas manufacturing
tends to have employees who work together from year to year.
• There is an industry shortage of competent labour, and construction and professional personnel.
• Unlike manufacturing, which sells ranges of products to a multitude of customers, construction projects usually have only one customer – the employer –
but many users and other stakeholders.
• The EU Procurement Directives, applying to all ‘public procurement’, have
an enormous effect on tendering and selection, materials specification and
employers’ selection processes for suitable suppliers, manufacturers, contractors and consultants, particularly in the civil engineering side of the industry
(see Chapter 11).
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• Where these directives do not apply, contractors often bid (tender) for projects
on a ‘one-off basis’.
• In ‘one-off ’ projects teams often come together for the first time. This can
make initial communication difficult, so misunderstandings are frequent;
whereas in manufacturing teams the working relationships tend to be more
permanent.
• Contracting has a low ‘start-up cost’, compared with manufacturing. This
can result in new entrants who may be less experienced and competent than
established companies and have more potential for insolvency.
• Most construction projects are built ‘outside’, not in a factory environment.
Thus ground conditions, weather and access issues produce much of the ‘risk’
inherent in construction.
• Construction projects often require ‘temporary works’, to facilitate the construction of the ‘permanent works’. These temporary works are usually designed by
the contractor and are removed before contract completion.
• Many projects have a high individual impact on the environment and the
public, and hence there is much legislation that regulates and controls construction activities. By contrast, in manufacturing the appropriate legislation
forms part of the initial design of a product, which is then repeated many times
during production.
• Construction projects usually require the lease or purchase of land.
• All projects require adequate and safe access. The impact of projects on
local road networks must be considered both during construction and when
completed.
• Environmental and ecological factors must be considered, both for ethical
reasons and to satisfy regulatory bodies (see Chapter 6).
• Sustainability and minimisation of the carbon footprint of our projects is
becoming increasingly important and the subject of new legislation.
• Construction is a dangerous activity, and there is a constant need to improve
health and safety (see Chapter 7).

The result of these characteristics of construction
These characteristics of construction produce many of the processes and procedures which form an essential part of our industry. It is important for construction professionals to be familiar with them in order to design and build successful
projects.
• An appropriate and comprehensive investment process is essential to control
projects from concept to completion (see Chapter 2).
• The identification and management of stakeholders is essential (see Chapter 3).
• Thorough site investigation is indispensable (see Chapter 6). This investigation occurs prior to the preparation of the drawings and other documents that
form the contract.
• Contract strategies must be selected to match the individual features of projects (see Chapters 8 and 9).
• Acceptable and understood conditions of contract are essential so that the
allocation of risk is clear (see Chapters 19 to 25 on NEC3 ECC and Chapter
26 on JCT SBC, two standard forms of contract much used in the construction industry).
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• Contract documents must be clear, comprehensive and issued in good time
(see Chapter 4).
• Fair and well-structured tendering procedures are necessary, to select appropriate contractors, designers and suppliers in the first place (see Chapter 5).
• Payment mechanisms must be efficient, fair and understood (see Chapter 12).
• Good project management is fundamental if projects are to be run effectively
(see Chapter 14).
• Clear, comprehensive and up-to-date design and construction programmes are
essential. They need to cover all activities and show their durations, criticality
and interrelationship (see Chapter 14).
• Team formation and team working across the whole project are essential to
avoid misunderstandings, disputes and unnecessary cost. Team working only
happens when the people involved in the project make a clear commitment to
it, and constantly strive to improve it (see Chapter 9).
• Health and safety and the Construction (Design and Management) Regulations
2015 are of great importance. Their proper application is a legal requirement
on all projects, both domestic and commercial. Chapter 7 deals with these
regulations.
• Construction projects usually have an impact on the environment and there is
extensive and increasing legislation to improve the activities of construction in
this area. Construction professionals should always seek to improve the environment with their projects, and make them as sustainable as possible.

Mechanisms and enablers
Construction professionals are involved in all stages of developing a project, from
its first formation to handover to the employer. In fact they drive the project
from concept to completion. This process is often called the investment process
and will be discussed in Chapter 2.
This book will examine many of the important mechanisms in this investment process and indirectly refer to many enablers. Mechanisms are the processes or systems by which the constructed asset is realised. Enablers are the ‘oil
in the wheels’ of the mechanisms. They are attributes, qualities and skills such
as respect, trust, good communication, leadership, cooperation and teamwork.
Most of the work of the construction professional is concerned with mechanisms,
and it is all too easy to concentrate on these and neglect the enablers.
In the previous decade or so, the enablers have become increasingly important
in construction. Although not labelled enablers, they were identified in government reports on the industry such as those by Sir Michael Latham (Constructing
the Team, 1994) and by Sir John Egan (Rethinking Construction, 1998). The
New Engineering Contract, NEC3 ECC, widely used in Civil Engineering projects, begins with clause 10.1: ‘The employer, the contractor, the project manager
and the supervisor shall act as stated in this contract, and in a spirit of mutual trust
and co-operation.’ So this clause begins with a mechanism and two enablers.

Mechanisms
As outlined above, mechanisms are the processes or systems by which the constructed asset is realised, so they include pricing and payment mechanisms, project plans and programmes, critical path networks, resource scheduling and all
Copyrighted material – 9781137511140
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the other tools of project management. Modern procurement has seen the development of many other mechanisms, such as BIM, key performance indicators
(KPIs), business process mapping, stakeholder analysis, collaboration tools and
benchmarking. The law is largely a mechanism and sets down rules and procedures by which future cases are judged. Similarly, much of this book is devoted
to the standard forms of contract used in the industry and how to administer
and manage them. An understanding of the mechanisms used in the construction
industry is fundamental to success.

Enablers
As described above, enablers are the ‘oil in the wheels’ of the mechanisms –
they help the mechanisms work smoothly. Attributes, qualities and skills such
as respect, trust, good communication, leadership, cooperation and teamwork
are all enablers. By the installation of good mechanisms, and the development
of suitable enablers, we produce an effective and efficient investment process. It
is possible to argue that many of the problems of the construction industry in
previous decades were an over-concentration on mechanisms and the neglect of
enablers.
The contract strategy called ‘partnering’ (described in Chapter 9) in various
forms is much used today. Partnering concentrates on enablers such as trust,
cooperation and continuous improvement, in addition to having a form of contract based on mechanisms. Enablers need to be developed and nurtured, especially if confrontation and diminished relationships are to be avoided if projects
start to go wrong. Construction is a complex and difficult process and many
projects have problems which need solving. Solutions can be found more easily
if good enablers are in place and parties to those contracts can cooperate.

Stakeholders
Users, Regulators
Parties
Employer
Designer
Contractor

Key stages
Gateways

Investment Process

Health and safety
CDM
Risk assessments

Mechanisms
Contract strategy
Contract law and negligence
Contracts (NEC3, JCT)
Contract documentation
Tendering and selection
Payment mechanisms
Time and programmes
BIM

Site investigation
Environment
Delay damages
Retentions
Insurance
EU Directives

Other mechanisms
Project management
Value management
Risk management

Ethics
Enablers
Teamwork
Integrity
Trust
Communication
Traditional
Design and build
Management contracting
Construction management
Partnering
Alliances, Joint ventures
Claims
Disputes
Case Law
Drawings
Specification
Bill of quantities
Activity schedules

Figure 1.1   The mechanisms in the investment process.
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The complexities of the investment process
The investment process, whereby needs and opportunities are converted through
a construction project into a constructed asset, and all the mechanisms and
enablers that go to make it, are very complex. What can make all the facets of
the investment process harder to understand is that many of these mechanisms
are not serial – they do not build up, one on another. This is unlike most university courses, where, for example, second-year mechanics builds on the theories
and knowledge of first-year mechanics. The mechanisms and enablers of the
investment process interconnect in a complex way. One way of visualising this
is by means of the spider diagram shown in Figure 1.1. This diagram shows the
mechanisms that are the subjects of this book and their interrelationships.

Chapter summary
• The differences between construction and manufacturing have a major
influence on our systems and processes, particularly our standard forms
of contract.
• A form of contract is constantly in use to manage construction projects.
• Effective construction processes depend on effective mechanisms.
• For success these mechanisms must be supported by enablers.
• The investment process is complex because it is so interconnected and
not serial in its make-up.
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(Bold page numbers indicate major references)
acceleration in NEC3, 416–17
acceptance in contract law, 251–2
acceptance of contractor’s work or
communication, 340
accepting defects in NEC3, see defects in
NEC3
access, giving access to site, 364
access date in NEC3, 352, 354, 359,
361, 364, 404
accident statistics, 97
activities on programmes, 224, 225, 361
activity schedules
generally, 194–7
NEC3, 363, 384, 389, 390, 400
additional employer risks in NEC3, 440–2
adjudication, 471
advance payment, 325
alliances, 142–5
ambiguities in NEC3, 345
amount due to contractor (payment) in
NEC3, 383
amphibians, see protected species
antiquities, see archaeology
arbitration, 472
see also dispute procedures
archaeology, 85, 405, 436, 437
architect/contract administrator, 450
articles in JCT, 448
articles of agreement, 334
asbestos, 85
assessing the amount due in NEC3, 381–2
assessment interval in NEC3, 382
asset life, 14
assumption, correcting a PM, in NEC3,
452, 457
avoiding compensation events, 398–400
badgers, see protected species
balancing cost, risk and complexity, 13
bats, see protected species
battle of the forms, 253, 254
bill of quantities (BoQ)
as a pricing/payment mechanism,
190–2, 208
CESMM4, 213–4
contractual status of, 219–220
described, 211–12
NEC3, 334, 384

birds, see protected species
BoQ, see bill of quantities
breach of contract
by employer in NEC3, 41
remedies for, 246, 269
buildability, 119
builders, see contractors
business needs and opportunities, 7–8
capacity in law, 260
capital programmes, 24
cyclical nature of, 25
cases and precedent in law, 247
cash flow, how contractors adjust it, 67
causation, see negligence
CDM,
and clients, 98
definition of design, 100–101
generally, Chapter 7
CDM coordinator, role re-allocated, 98
CDM method statements and risk
assessment, see specific entries
ceiling price, 201
certainty in contract formation, 250
CESMM4, 213–4
change, 22
changing a decision in NEC3, 406
charges, in SCC and SSCC, 387
checking programmes, 241–2
clause numbering in NEC3, 310
clerk of works in JCT, 450
clients under CDM, 96, 98, 100,101
commencement, 233
commercial settlement, 473
commercial and tendering issues, 332–3
communications in NEC3, 339
compensation events in NEC3
administrative effects, 402
assessment, 419–422; by PM, 424
avoiding, 398–400
change to works information,
403–4
delay to tests, 406
early take-over, 410
early warning, lack of, 422
‘foreseeability’ test, 408
implementation, 425
incorrect forecasts, 425
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compensation events in NEC3 (continued)
instructions to stop, 415
main CEs, 402–411; in options B and
D, 411–12
money effects, 400–401
notification, 413, 415–6
physical conditions, 406–8
PM assumptions and response, 415–6
prices and costs diagram, 421
prices; changes to, 419–421
prices; reducing the prices, 423–4
process diagram, 413
quotations, see quotations in NEC3
risk allowances, 423
time effects, 401–2
competence in CDM, 99–100
completion, in law, 263–65
completion date in JCT, 455–7
completion date in NEC3
and CDM, 356
delay to, 421–422
explained, 356
planned completion, 352, 356–7
completion in NEC3
compared with other terms, 358
defined, 336
completion date in JCT, 455–7
conciliation, 472
see also dispute procedures
condition for a key date, 355
conservation areas, 91–2
consideration in law, 255–256
contingency sum, 216
contracts, generally, 246
constraint in NEC3, 328, 329, 394
construction; characteristics of, 2–4
construction management
and the regulations, 132
as a contract strategy, 131
construction manager, role, 131,134
construction phase plan in CDM, 103
construction programme, 238
see also programmes
contemplation of the parties, in law 265–6
contingency sum, 216
contract administrator, see project manager
contract data in NEC3
part one (employer), 327–331
part two (contractor), 331–2
contract date in NEC3, 352, 353
contract law and tort compared, 281
contract particulars in JCT, 449
contract strategy
and contractors, 113–4
design and build, see design and build
design issues, 113
generally, 111–2

selection of contract strategy, 112–4
contract terms, see terms
contractor
as designer, 325, 331, 347, 350
as designer; issues, 426–431
design portion in JCT (CDP), 450–1
in NEC3, 331, 346, 347, 387
share in NEC3, see pain/gain
contractors and principal contractors
under CDM, 102
contracts
an introduction, see Chapter 4
essentials of, 248
forms of, see forms of contract
generally, 246
contracts in use, see RICS
contributory negligence, 288
control measures, 107
cooperation in NEC3, 308
cost, price and value, 207
cost certainty, 25–6
cost-reimbursable contracts
difficulties over agreeing costs, 205
generally, 196–8
costs and prices in NEC3, 391–2
costs; typical costs of projects, 25
court action, concerns about, 270
critical path, 224, 225, 226
cultural difference in contracts, 308
cultural fit, 71
damages, in law 265–6
see also delay damages and liquidated
damages
dangerous occurrences, 109
date of completion in NEC3, 357–8
dates in NEC3
generally, 352
sequence of, 358–9
daywork, 466
deeds in law, 253
defect correction period in
NEC3, 373–4
defects and defective, 368
defects in JCT, 457
defects in NEC3
accepting, 376–7
after take-over, 375
certificate, 378
correcting, 374
correction period, 373–4
date, 356, 375
definition, 368
notifying, 373
payment, 378
searching for, 371
uncorrected, 377–8
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deferment of possession in JCT, 454
defined cost in NEC3, 384, 392, 393
defined terms in NEC3, see identified and
defined terms
delay, 230–2
delay damages in NEC3, see option X7
delegation of contract powers, 340
Deming cycle, plan–do–check–act, 139
dependencies in programmes, 224, 225
design; see designers
design and build
design issues, 122–3
designer role, 122
employer issues, 121
generally, 119–128
novation, 123
single-point responsibility, 120
specifying, 124
tendering issues, 121
design contracts, 302
design liability, 157–8, 325
design/workmanship issues, 372
designated sites, 91
designers
and design organisations,
34–5, 151–2
and safety, 155
appointment of, 158–9
contractors; see contractors as designers
defined in CDM, 100, 154
ethics, 156
in NEC3, 315
in NEC3 SCC, 387
insurance, 156–7
obligations, 155
programme; design, 236
role, 122
who is the designer, 154
detailed design, 17–18
disallowed costs, 293–4
dispute procedures, 468
disputes
causes, 470–1
contractor position in, 473–4
described, 468
in JCT, 466–7
options W in NEC3, 323
preventing, 475–6
disruption, 230–2
domestic clients and CDM, 90, 98
Donoghue v. Stevenson, 283
durations on programmes, 225
duress and undue influence,
in law, 257
duty holders and duties under CDM,
100–2
duty of care, see negligence

early warnings in NEC3
and alternative solutions, 344
and compensation events, 399
and risk register, 337
defined, 342
diagram, 342
failure to give, 400, 416
process, 342
economic design, 86
employees and negligence, 290
employers
additional employer risks in NEC3,
440–1
as a party, 32–4
concerns, 147
in negligence, 289, 290–2
obligations in NEC3, 311
representative in JCT, 450
represented by, 33
requirements for CDP in JCT, 451
risks in NEC3, 439, 440
under CDM, see clients
employment status in negligence, 290
enablers, 5
environment
enhancing, 9
protected species, 87–90
environmental
investigation, 92–4
receptors, 93
equipment in NEC3, 366, 386
errors and discrepancies in JCT, 455
EU Procurement Directives, 163–4
express terms, see terms
external advisors, 27
failure to convince risk, 443
fee in NEC3, 331, 392
FIDIC contracts, 302
final certificate in JCT, 461
fitness for purpose liability, 123,
325
float, 227–8
flood risk, 85
fluctuations; in JCT, 463
foreseeability and physical
conditions, 408
and prevention in NEC3, 411
see also negligence
form F10 in CDM, 103
forms of contract
advantages, 50
generally, 49–50
publishers of, 51–2
selecting, 305
typical terms, 303
which edition, 51
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frameworks
alliances in, 171
advantages, 167–8, 178–9
by geography, 172
drawbacks, 180
durations, 181
establishing, 168–9
forms of contract for, 183–4
goods and manufactured plant, 172
large or small, 170
NEC3 framework contract, 296, 299
numbers and types, 169–71
phasing the work, 174
professional services, 173–4
standardisation, 182
tendering option; as a, 62–3, 167
water company example,174–5
why have them, 167
front-loading, back-loading, see cash flow
gateways, 11
general items (BoQ), 215
genuine consent, see vitiating factors
ground investigation
generally, 35–6
JCT contracts, 78
NEC3 contracts, 78
reports, 58
see also site investigation
hazards, 106
health and safety file, in CDM, 104
hedgerows, protection, 90
Hedley Byrne v. Heller & Partners, 293
HGCRA Act, 36, 471
HSE and HSC, 97
identified and defined terms in NEC3,
310
illegal and impossible requirements in
NEC3, 346
illegality, in law, 257
implied terms, see terms
in the course of employment, as a legal
term, 290
incorrect forecasts in NEC3, 425–6
inflation, 323
infrastructure contracts, 302
inspections
in JCT, 488
in NEC3, see tests in NEC3
instructions
in JCT, 458–9
in NEC3 generally, 340–1
to stop or not to start work in NEC3,
364–5, 404–5
to tenderers, 57

insurance
contractors, 444
intention to create a legal relationship, 45,
46, 256
interest groups, 40
interface risk, 128
investigations, see site investigation and
environmental investigation
investment cycles, 23
investment process
design of, 13
key stages, 11–12
key stages, diagram, 9
spider diagram, 5
invitation to tender, 249
invitation to treat in law, 249
involvement and responsibility, 22–3
IoN, identification of need, 14
JCT contracts generally, 350–1
JCT SBC, see individual entries
joint ventures (JVs), 145
key dates in NEC3, 337, 355, 423
failure to meet, 348–9
key elements of H and S, 99
key stages
described, 11–12
expense of, 12
nine key stages in detail, 14–21
kpis, 374
landowners, 81
latin, use of, 248
legal relationship, 256
likelihood, see risk
limitation of (design) liability, see design
liability
limitation periods, 267–8, 293–4
liquidated damages
advantages, 271, 273
calculating and applying, 273–5
challenging, 272–3
commercial issues, 272, 279
described, 271
example of, 275–6
in JCT, 485
parts and sections, 274, 278
procedure, 276–9
revised completion date, 277–8
see also delay damages
liquidated damages in NEC3
contracts, see delay damages
litigation, 469
loss and expense in JCT,
217, 463–4
lump sum, 189

Copyrighted material – 9781137511140

Copyrighted material – 9781137511140
Index  485

management contracting strategy, 128–31
manufacturers and suppliers, 36, 101
marking off site, 436
master project programme
generally, 234
in detail, 235
in JCT, 454
materials on site in NEC3, see title
measurement claims, 217–9
mechanisms, 4, 5
mechanisms and enablers spider diagram, 5
mediation, 472
see also dispute procedures
method statements, 108
methods of measurement, 213–5
misrepresentation, in law, 259–260
mistake in law, 257–258
NEC3 contracts
commercial and tendering
issues, 332–3
completion date, by contractor with
tender, 332
contractor design, see contractor as
designer
cooperation, 308
core clauses, 309
definitions, 336–7
framework contract, 355
ground investigation, 78
important dates, see individual entries
interpretation and the law, 338
key characteristics, 307–8
numbering of clauses, 310
options A to F, 318–322
payment, see payment in NEC3
range of contracts, detail, 295–300
risk register, 337
structure, 308
tender preparation, 327–8
negligence
causation, 287
contractors, independent, 290–1
contributory, 288
defences, 288–9
described, 282–3
duty of care, 284–6
employees, 290
employers, 289
independent contractors, 290–1
negligent statement, 292–3
remoteness, 287
standard of duty of care, 286
steps to proof, 284–5
vicarious liability, 289–292
negligent statements, 292
and acts, 292

negotiated tendering, 61
negotiation in disputes, 473
neighbours, 41
newts, see protected species
notifiable projects in CDM, 99
notifications in NEC3, 439–40
notification of CE by contractor,
455
novation, 123
NRM, 213
obiter dicta, 247
objective criteria, 169
offer in law, 249–251
open tendering, 59–60
optimisation, 20
option assessment, 15–16
option X7 delay damages, 324, also
Chapter 16
options A to F in NEC3, 318–22
options W, X, Y in NEC3, see individual
entries
others, in NEC3, 314–5, 347, 348
otters, see protected species
outline design, 16–17
overheads, 197
pain/gain generally, 201–3
pain/gain in NEC3; defined, 395
see also options C and D
parent company guarantee, option
X4, 324
parties, 31–7
parties and stakeholders diagram, 39
partnering
charter, 141–2
contracts, 136
in general, 136–42
main features, 138–9
NEC3, 324
project and strategic, 140
workshop, 140–1
payment in JCT, 460–3
payment in NEC3,
amount due, 381–3
assessment intervals, 382
certification, 383
deduction for no programme, 383
defined cost, 384, 396
disallowed costs, 393–4
employer pays within, 383
pain/gain, 395
PWDD, 384
payment and pricing mechanisms, see
pricing and payment mechanisms
people in SCC and SSCC, 386
people and roles in NEC3, 310–15
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performance of a contract, 264
performance specifications and guarantees,
125–6
period for reply in NEC3, 339
PFI, 147–9
physical conditions, unforeseen, 406–8
PI, see professional indemnity insurance
Plan, do, check, act (Deming), 139
planned completion in NEC3, 356–7
plant and materials in NEC3, 336
plants, noxious and invasive, 90
possession in JCT, 454
possession of site, see access
post-completion review, 20
practical completion in JCT, 456
preamble to BoQ, 214
precedent, 247, 248
pre-construction information;
and CDM, 103
pre-qualification, 60
prevention in NEC3, 346
price, cost and value, 245–6
price for work done to date in NEC3,
361, 383, 384
prices, the, in NEC3, 389–92
pricing and payment mechanisms
description, 184
example, 186
main functions, 186–7
NEC3, 209, 384
tendering, 186
types, 188
see also bill of quantities and activity
schedules
prime cost sum, 216
principal designer in CDM, 100, 102
principles of prevention, 108
professional
indemnity insurance, 156
liability in negligence, 292–3
professionals, other industry, 36–7
professionals and negligence, see
negligence
programme in JCT, 455
programme in NEC3
accepted programme, 364
detailed requirements, 360–1
first programme, 361
project manager response, 362
revision of, 363–4
with tender, 332
programmes
accepting them, 240
checking, 241–2
commencement and
completion, 233

critical path, 225–6
design, 236–7
float, 227
generally, 222
issues and problems, 239–40
terminal float, 228
terms and concepts, 223–6
programmes and compensation events, see
compensation events
programmes of projects, 9
progress meetings, 242
project manager
and contract administrators, 232–3
coordination role, 233
ethical considertions, 313
generally, 37–8
project manager in NEC3
delegation of powers, 314
employer of, 321–3
role, 311–14
prolongation, 230–2
protected species, 87–9
providing the site, see access
provisional sum in BoQ, 215
Public Contracts Regulations, 165
purchasing strategies, 10–11
pure economic loss in tort, 283
PWDD, see price for work done
to date
quantity surveyor in JCT, 450
quotations in NEC, 417–9
ratio decidendi, 247
receptors, environmental, 93
recitals in JCT, 448
red squirrels, see protected species
regular payments in NEC3
assessment interval, 382
in detail by option, 388–93
regulations
see also EU Procurement Directives
regulators, 40, 82–3, 176
relevant events in JCT, 452–3
relevant matters in JCT, 452
remeasurement
schedule of rates, 192–3
bill of quantities, 190–1
remedies, see breach of contract
remoteness, see negligence
reporting accidents and injuries, see
RIDDOR
representations in law, 260–261
retention, 325, 462
RICS survey of contracts in use, 115
RIDDOR, 109
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risk
contractor, 442–3, 444
construction, 437–8
in health and safety, 105
reduction meetings in NEC3, 334–5, 337
register in NEC3, 442
see also risks under employers
risk assessment
in contracts, 437
in health and safety, 107; an example,
108–9
risk matrix, 106
risk reduction meetings in NEC3, 334–5,
337
safety and site investigation, 86–7
schedule of cost components in NEC3,
385–8
schedule two quotations, see variation
quotations
schedules in JCT, 449–50
searching for a defect in NEC3, 371
secondary options in NEC3, see X options
sectional completion, 324
service providers, 83, 103
setting out in JCT, 455
severity, see risk
shorter schedule of cost components in
NEC3, 385–8
silence is not acceptance, 252
single-bid tendering, 59
single-point responsibility, see design and
build
site information in NEC3, 329, 330
site inspection, contractual significance,
78–9
site investigation
and ground investigation, 75–6
contractual significance, 76–7
key objectives of, 80–92
timing of, 79–80
SMM7, 213
spider diagram, see
investment process
SSSI, see designated sites
stakeholders
and site investigation, 100
definition, 39
generally, 38–42
management of, 42
standing offers, 253
standard forms of contract, see forms of
contract
starting date in NEC3, 353
stats, 16–7
statutory undertakers, 16–7

sub-contractors
generally, 36
JCT, 458
NEC3, 297–8, 311, 349–50
subject to contract, 252–3
supervisor in NEC3, 314
supplier contracts, NEC, 300
take-over in NEC3, 358, 365
and compensation events, 366
target price
and pain/gain, 201
disallowed costs, 206
in contract strategy, 20
moves, 201
see also NEC3
target price contracts
difficulties over agreeing costs, 205
NEC3, see option C and D
technical specifications and EU directives,
166
tender
and contract award, 18–19
checks on documents, 65–6
deciding on the most appropriate, 70–1
documents, 55, 57–8
employer actions on receipt, 56–7
options, 59–63
period, 54, 63
price, factors in determining, 64–7
process, 54, 55–7
project size and selection criteria, 71–2
types, 55
tendering
commercial issues, 69, 197, 388
ethical issues, 68–9
generally, 54
problems, 72–3
provision of programmes with tender,
69–70, 332
tendermanship, 68
term contracts in NEC3, 299
terminal float
and early completion, 228
and planned completion, 401, 421–2
example, 228–9
termination in NEC3, 445
terms
and representations, 46, 261
construction example, 48–9
diagram, 262
express and implied, 47, 262–263
in construction contracts, 45, 48–9
in law, 261
introduced, 46–7
university example, 47
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tests in NEC3, 369–70
delayed, 406
prescribing, 369
thresholds; EU, 165–6
third party rights in contracts,
Y option, 326
time, see programmes
time, cost, quality, 342
time-risk allowance, in NEC3, 227
timescales for projects, 26
title in NEC3
contractors, 436
employers, 435–6
explained, 434
marking, 436
materials on-site, 436–7
torts, generally, 281–2
traditional contract strategy, 116–9
trees, protection of, 90
tribunal in NEC3, 314
two-stage tendering, 61–2
unacceptable outcome, an
example, 20–1
unforeseen physical conditions, see
physical conditions, unforeseen
users, 41–2
utilities, see service providers
valuation in JCT, 462
variation quotations in JCT, 465
variations
JCT, 464–5
NEC3, see changes

vicarious liability, 289
vitiating factors
duress and undue influence, 257
list of, 257
misrepresentation, 259–60
mistake, 257–8
void and voidable contracts, 297
volenti, 288
Wagon Mound, legal case, 287
waste, 84
water voles, see protected species
weather
clause in NEC3, 409–10
data in NEC3, 451, 452
further note on, 431–2
web of contracts, 32–3
welfare facilities in CDM, 104
withholding an acceptance in
NEC3, 406, 415
workers under CDM, 100, 102
working areas in NEC3, 341–2
works information in NEC3,
328–9, 330
changes to, 340, 403
A to F options in NEC3, 318–322
W options in NEC3, 323
X options in NEC3, 323–6
Y options in NEC3, 326
Z clauses in NEC3, 326–7
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